Prepared for: 

National Classification Management Society 
Eighth Annual Seminar, 18 July 1972 
Palo Alto, California , 

e C 0 

STATUS OF LEGISLATION AFFECTING CLASSIFICATION MANAGEMENT 

William G. Florence 
(NCMS) 


It is truly an honor to be invited to talk with the 
National Classification Management Society about security 
classification matters. 

I expect to spend only a short time with these comments. 

My hope is that there will be ample time for questions, 
afterward. 

Discussion of legislation affecting classification manage¬ 
ment is the best possible way to open the Eighth Annual Seminar. 
Publication by the New York Times, the Washington Post and 
other papers in June 1971 of the Vietnam Study, known as the 
Pentagon Papers, showed clearly how damaging the President's 
security classification practices had become in" the Life of 
this nation. 

Those practices were ‘revealed as constituting a denial 
of truth to the American people about Executive branch 
operations which the people had a right and a requirement 
to know, according to the Constitution. They also showed 
that the more secretive the Executive branch Became, the more 
repressive it became in relation to Congress and the people. 

Members of Congress, as a groups demonstrated a feeling 
or urgent need for corrective legislation. Many of them 
participated in and supported litigation initiated to compel 
the Executive branch to cease attempting to substitute Exec¬ 
utive preferences and administrative choices for established 
law. 


Members of Congress suddenly realized that they had been 
victimized, on a continuing basis, by allowing the fantastic 
hoax of security classification to keep essential knowledge 
from them. Congress had been denied access to information 
central to exercising its constitutional legislative and 
surveillance functions. 

The reaction in Congress was expressed variously by 
different members. Many Senators and Representatives introduced 


1 









resolutions and bills designed to assure that Congress would 
have information from the Executive branch as necessary 
to exercise its judgment regarding the course of action this 
nation should follow in world affairs and domestic endeavor. 

There are five House resolutions and four House bills 
regarding the subject of security classification. They 
were sponsored by about 50 representatives. There are at 
least two Senate resolutions and two Senate bills on the same 
subject. A third bill is being considered for introduction. 

Most of the legislation was a quick-reaction proposal 
to (1) Investigate Executive branch security classification 
practices, OR (2) Make studies of laws and regulations, OR 
(3) establish a commission to monitor the Executive branch 
classification system. 

For example, on the Senate side is Senator Muskie's 
draft: "Truth in Government Act," S-2965. His bill would 
establish a seven-member Disclosure Board to promulgate a 
new classification system and monitor its operation. No 
hearings have been held on this bill. 

Senator Javit’s resolution ojE May 5, 1972 possibly 
could be acted upon during this session of Congress. 'It 
would establish a Senate committee to study existing law and 
Executive secrecy, and recommend whether classification markings 
should be viewed as having any validity. 

A third Senate action of particular interest to this 
Society is the proposal to up-date the Federal Criminal Code, 
including the Espionage sections. Senator McClellan's 
Subcommittee of the Judiciary on Criminal Laws and Procedures 
has been holding hearings on the Brown Commission's 
recommendations for reform of the federal criminal laws. 

A bill incorporating the Subcommittee version of the 
Commission's recommendations was prepared more than two 
months ago, but was held for further review. 

It had been recommended that to mishandle "National 
Security Information" be made a crime. The information would 
include about everything that could qualify for classification 
under Executive order 11652. 

As one witness who testified before the McClellan 
subcommittee, I urged that no penalty be established for 
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mishandling information unless there is intent to injure the 
United States. I also recommended that "or material" be 
inserted after "which information" in 18 U.S.C. 793(d) and (e) 
to preclude any erroneous interpretation that the "injury" 
criterion would not apply if the information was communicated 
in a document or other material as opposed to oral, aural 
or visual means. 

Two House bills merit discussion. The first, H.R. 9853, 
known as the Hebert Bill, would provide for a 12-member 
"Commission on the Classification and Protection of Information." 
The Commission would review classification rules, observe 
classification practices, and make reports and submit 
recommendations to the President and Congress. 

The Hebert bill was discussed during hearings held in 
March 1972 by the Nedzi subcommittee of the House Armed 
Services Committee. Representatives of NCM commented on the 
bill, somewhat unfavorably, when they testified before the 
Nedzi committee. 

The other House bill, H.R. 15172, was introduced May 24, 1972 
by Representative Moorhead, Chairman of the House Subcommittee 
on Foreign Operations and Government Information. The bill is 
known as the "Freedom of Information Act Amendments of 1972." 

It would: 

(1) Establish in law the authority of the Executive 
branch to classify "National Defense Information" as Top 
Secret, Secret, or Confidential. 

\ 

(2) With certain exceptions, limit to orVly one year the 
assignment of an I't'emr-.' of information to a given classification. 

(3) Establish a 9-member commission to prescribe standards 
and procedure for handling classified information, and to 
declassify information that an agency is holding needlessly. 

(4) Provide for People to appeal to the United States 
Court of Appeals for the District of Columbia if the Commission 
itself refuses to declassify an item of information held in 
secrecy by the Executive branch. 

It is my opinion that the majority of Congress is not 
in favor of establishing any separate commission to operate 
in the area of classification and government secrecy. 

I also developed a bill for introduction in the Senate. 

It would be known as the "National Defense Data Classification 
Act. " 
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My objective would be to legalize a classification system 
that would be operated by the President, not a commission. 

The act would: 

(1) Limit the legal classification of information to 

a single category. Restrictions on the routing of especially 
sensitive information could be prescribed administratively. 

(2) Establish "Would damage the National Defense" as 
the basis for classification, not "could damage." (That 

is the only criterion, if any, that could be consonant with 
the First Amendment.) 

(3) Set two years as the normal limitation on classi¬ 
fication for an item of information. (The head of an agency 
could extend the period of classification to eight years, 
within narrow limits, or in the case of cryptologic informa¬ 
tion and certain intelligence items, he could permit a 
classification to remain for 12 years^ 

Senator Gravel is actively interested in filing a bill 
along the lines of the one I suggested. However, he intends 
to obtain support from other Senators at the outset to an 
agreed version of the bill. There is no point in introducing 
a bill and then starting a search for someone to agre'e with 
it as submitted. 

Frankly, there would seem to be no possibility of any 
bill becoming law this year. 

As for the future, let me explore with you what could 
be more certain to affect classification management than 
any other action pending at this time. 

I am referring to the Executive branch prosecution of 
Dr. Ellsberg and Mr. Russo in Los Angeles. If you do not 
know what the trial is about, here are some facts: 

(1) Ellsberg and Russo were indicted 30 December 1971 
for violating 18U.S.C.371 in conspiring to defraud the 
United States by interfering with and defeating its lawful 
governmental function of controlling the dissemination of 
classified government studies during a period ending in 
September 1970. That was over eight months before the 
Vietnam Study was published. Dr. Ellsberg was an employee 
of the RAND Corporation at the time. 
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(2) No one ever heard before that section 371 of the 
criminal code could apply to something called classified. 

(3) Also, Ellsberg was charged with violating 18 U.S.C. 
793(e), an espionage statute, by having unauthorized possession 
during 1969 and part of 1970 of certain volumes of the Vietnam 
Study, and by disclosing the documents to a person not 
entitled to receive them. Here, it is "documents," not 
information. 

The third basic charge was that during the 1969-1970 
period, the theft statute, 18 U.S.C.641, was violated by 
converting certain volumes of the Vietnam Study to private 
use. 

Let us pass over the distorted theft charge and consider 
the case the Executive branch has made under the other two 
statutes. They are the statutes of primary concern to this 
Society. Of special interest are the following facts: 

(1) Ellsberg is not charged with doing or intending to 
do anything injurious or prejudicial to the national defense, 
or with having reason to believe that the Vietnam Study could 
injure the United States or be of advantage to a foreign 
nation. 

(2) Ellsberg is not charged with giving the Vietnam Study 
to the New York Times or any other paper. He is not charged 
with any public disclosure of the Study, either directly 

or indirectly. 

Ellsberg is_ charged with disclosure of portions of 
the Vietnam Study to three individuals in violation of specified 
contractual security procedures applicable to RAND. Also 
he is charged with having retained a copy of the Vietnam Study 
in violation of the same contractual procedures, even though 
the record is clear that he had signed for the copy as an 
"authorized person." 

(4) The Executive branch has alleged that security 
procedures applicable to RAND also applied to Ellsberg, and 
that the alleged violation of certain of those procedures 
by Ellsberg and Russo constituted a violation of law. 

Fellow members of the Society, I am often asked, "Bill, 
why are you in the Ellsberg case?" Here is why. 


5 









If the Executive branch can get Dr. Ellsberg and Mr. Russo 
punished for criminal violation of administrative procedures 
included in a contract with a commercial firm, with no 
charge of bad intent, bad conduct, or negligence, we shall 
have become a police state of the worst sort. The First 
Amendment guarantee of free speech will no longer exist. 

I cannot believe that the jury in the Ellsberg-Russo 
case will agree that any law was violated. But if they are 
convicted, I predict that Congress will definitely act to 
demolish the Executive branch classification system as we 
know it today. 

Thank you, very much. 
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